
Appendix E

Regarding RPC 8.4(b) 
& “Covert Activity”

Introduction to Appendix E

As non-attorney’s we find RPC 8.4(b) perplexing. We do not know whether it is 
relevant to this case. To the extent that it could be, we are using this opportunity 
offers some of our views regarding it’s relevance to the Behavior of the 5 named 
attorneys in the Bice matter. We argue that the exceptions provided in RPC 
8.4(b) do not apply to any of the named 5 in the matter at hand. 

RULE 8.4 MISCONDUCT

(a) It is professional misconduct for a lawyer to:

(1) violate the Rules of Professional Conduct, knowingly assist or induce another to do 
so, or do so through the acts of another;

(2) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness 
or fitness as a lawyer in other respects;

(3) engage in conduct involving dishonesty, fraud, deceit or misrepresentation that 
reflects adversely on the lawyer’s fitness to practice law;

(4) engage in conduct that is prejudicial to the administration of justice; or

(5) state or imply an ability to influence improperly a government agency or official or to 
achieve results by mans that violate these Rules or other law, or

(6) knowingly assist a judge or judicial officer in conduct that is a violation of applicable 
rules of judicial conduct or other law.

(7) in the course of representing a client, knowingly intimidate or harass a person 
because of that person’s race, color, national origin, religion, age, sex, gender identity, 
gender expression, sexual orientation, marital status, or disability.

(b) Notwithstanding paragraphs (a)(1), (3) and (4) and Rule 3.3(a)(1), it shall not be 
professional misconduct for a lawyer to advise clients or others about or to
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supervise lawful covert activity in the investigation of violations of civil or criminal law or 
constitutional rights, provided the lawyer's conduct is otherwise in compliance with these 
Rules of Professional Conduct. "Covert activity," as used in this rule, means an effort to
obtain information on unlawful activity through the use of misrepresentations or other 
subterfuge. "Covert activity" may be commenced by a lawyer or involve a lawyer as an 
advisor or supervisor only [emphases added] when the lawyer in good faith believes 
there is a reasonable possibility that unlawful activity has taken place, is taking place or 
will take place in the foreseeable future.

(c) Notwithstanding paragraph (a)(7), a lawyer shall not be prohibited from engaging in 
legitimate advocacy with respect to the bases set forth therein.

Our Commentary

We are aware of the general consensus in the interpretation of RPC 8.4(b) in relation to 
the whole of RPC 8.4. The general consensus is that attorneys may advise in the covert 
activity of others who are “lawfully” engaging in “misrepresentations or other subterfuge 
if that attorney in “good faith” “believes” there is a possibility that unlawful activity has 
taken place, is taking place, or will take place in the foreseeable future.

This common understanding of RPC 8.41(b) which for practical all practical purposes 
would seem to supplant the RPC’s themselves sets a disturbing low bar for a crossover 
into lawlessness (or perhaps more precisely, “rulelessness”) for attorneys.

The notable FORMAL OPINION NO 2005-173 on Dishonesty and Misrepresentation: 
Participation in Covert Investigations Approved by Board of Governors, August 2005, 
2016 Revision (Opinion 2005-173) even recommends that “ [ ... ] any review of the 
rationality of a lawyer’s good-faith belief in unlawful activity should be minimal.

Opinion 2005-173, were it to be correctly interpreted would necessarily opens doors  to 
not only one instance of bidirectional logical circularity, but multiple instances.

We were unable to find instances of Opinion which differed substantially with the core of  
Opinion 2005-173. Given the great requisite attention to detail afforded the 
interpretation, it is more surprising, not less, that there have not been more opinions 
written, and in particular, formal dissenting Opinions and commentary.

We are but a humble group of 12 persons who are not attorneys but who are 
nevertheless educated and in possession of advanced degrees. In disagreement 
with Opinion 2005-173, we believe that among other things, the several significant 
variables relevant to the permissibility or non-permissibility of “Covert Activity” 
should be examined differentially in every matter in which it may contribute to the 
determination of a case.

By definition, a “rule” must have criteria which differentiate between instances in which 
the rule is abided and instances in which the rule is violated. If it is a matter of degree, 
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then there must be relative immovable demarkations and meaningful thresholds by 
which impartial judges could clearly and reliably deliver yes or no verdicts on the 
question, “Did a violation occur?”

Sans such rules for rules (meta-rules), Rule (and Law) are lost and we are left with 
arbitrariness on one hand and systematic bias on the other. With arbitrariness, a 
mockery is made of designs for social order. With bias, we subvert due process 
because disputes between parties are predecided (prejudicial and unfair).

Which variables contained in the text of RPC 8.4(b) can we assess to determine 
whether, in any given instance, “misrepresentation or other subterfuge” has been a 
violation of RPC’s generally or lawful within the exceptions granted somehow within this 
rule?

The Oregon Rules of Professional Conduct itself offers (following the text of RPC 8.4) 
that definitions for the following words may be found in RPC Rule 1.0 and helpful in 
understanding RPC 8.4:

“Believes”
“Fraud”
“Knowingly”
“Reasonable”

Toward better understanding the parameters of RPC 8.4(b) however, we would add:

“Good faith”
“Reasonable possibility,” and if necessary,
“Good”
“Faith,” and 
“Possibility”

In an adversarial legal system (vs. one which is inquisitive) opponents are motivated to 
win their case by whatever means necessary. A party is unlikely to ever confess that 
they acted in “bad faith” or that there was no reasonable possibility that a person 
against whom they are pursuing charges was not acting unlawfully “in some manner.”

One of the reason various matters are brought before courts in adversarial legal 
systems is because people lie. It is prejudicial to the accused to accept attorneys at 
their word that they were acting in good faith, and it is irrelevant that they may have 
believed something in earnest to be true. 

A defending attorney who failed to challenge the legality of a prosecuting attorney’s 
behavior would be failing to zealously represent the interest of his client. Both parties 
are motivated to lie and may even be obligated to do so if there is any possibility, they 
would be permitted, legally, do so.
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Any attorney availing themselves of the exceptions afforded them in RPC 8.4(b) could, 
by default, be seen as acting in bad faith. A default presumption of bad faith is as 
reasonable as a default presumption of good faith.

In the challenge to the behavior of 5 named attorneys in relation to the Bice case, we 
must ask:

1) Was Berry, an inactive member of the Oregon bar acting as an attorney in her role as 
Investigator for the Oregon Board of Psychologist Examiners, and if so, was she 
prohibited from participating in covert behavior.

2) Is there any reason to believe given all other things, to believe that any of the named 
5 do anything based on good faith or reasonable belief?

3) How unlawful must the behavior be that a lawyer has a belief about?

4) Would Berry or Foote lie about their beliefs?

See more of our view on RPC 8.4(b) in “Main Document: 
Follow Up & Response” (DPA 1601867: Wolff Response 
To Thompson’s 01-17-17 Answer to OSB CAO: Main 
Document), p. 32, item 15
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